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Procedural Fairness

Even if there are valid substantive reasons for a dismissal, an employer must follow a
fair procedure before dismissing the employee. Procedural fairness may in fact be
regarded as the “rights” of the worker in respect of the actual procedure to be followed
during the process of discipline or dismissal.

Procedural Fairness: Misconduct

The following requirements for procedural fairness should be met:

An employer must inform the employee of allegations in a manner the
employee can understand

The employee should be allowed reasonable time to prepare a response to the
allegations

The employee must be given an opportunity to state his/ her case during the
proceedings

An employee has the right to be assisted by a shop steward or other employee
during the proceedings

The employer must inform the employee of a decision regarding a disciplinary
sanction, preferably in writing- in a manner that the employee can understand
The employer must give clear reasons for dismissing the employee

The employer must keep records of disciplinary actions taken against each
employee, stating the nature of misconduct, disciplinary action taken and the
reasons for the disciplinary action

Procedural and substantive fairness.

The areas of procedural and substantive fairness most often exist in the minds of
employers, H.R. personnel and even disciplinary or appeal hearing Chairpersons as no
more than a swirling, gray thick fog.This is not a criticism — it is a fact.



Whether or not a dismissal has been effected in accordance with a fair procedure and
for a fair reason is very often not established with any degree of certainty beyond” |
think so” or “it looks o.k. to me.” What must be realized is that the LRA recognizes only
three circumstances under which a dismissal may be considered fair — misconduct,
incapacity (including poor performance) and operational requirements
(retrenchments.)

This, however, does not mean that a dismissal effected for misconduct, incapacity or
operational requirements will be considered automatically fair by the CCMA should the
fairness of the dismissal be disputed. In effecting a dismissal under any of the above
headings, it must be further realized that, before imposing a sanction of dismissal, the
Chairperson of the disciplinary hearing must establish (satisfy himself/herself in his/her
own mind) that a fair procedure has been followed.

When the Chairperson has established that a fair procedure has been followed, he/she
must then examine the evidence presented and must decide, on a balance of
probability, whether the accused is innocent or guilty.

If the accused is guilty, the Chairperson must then decide what sanction to impose. If
the Chairperson decides to impose a sanction of dismissal, he/she must decide, after
considering all the relevant factors, whether the dismissal is being imposed for a fair
reason. The foregoing must be seen as three distinct procedures that the Chairperson
must follow, and he/she must not even consider the next step until the preceding step
has been established or finalized.

The three distinct steps are:

1. Establish, by an examination of the entire process, from the original complaint to the
adjournment of the Disciplinary Hearing, that a fair procedure has been followed by
the employer and that the accused has not been compromised or prejudiced by any
unfair actions on the part of the employer. Remember that at the CCMA, the employer
must prove that a fair procedure was followed. The Chairperson must not even think
about “guilty or not guilty” before it has been established that a fair procedure has been
followed.

2. If a fair procedure has been followed, then the Chairperson can proceed to an
examination of the minutes and the evidence presented to establish guilt or
innocence.

3. If guilty is the verdict, the Chairperson must now decide on a sanction. Here, the
Chairperson must consider several facts in addition to the evidence. He/she must
consider the accused’s length of service, his previous disciplinary record, his personal
circumstances, whether the sanction of dismissal would be consistent with previous
similar cases, the circumstances surrounding the breach of the rule, and so on.

The Chairperson must consider all the mitigating circumstances (those circumstances
in the favor of the employee which may include the age of the employee, length of
service, his state of health, how close is he to retirement, his position in the company,
his financial position, does he/she show any remorse and if so to what degree, his/her
level of education, is he/she prepared to make restitution if this is possible, did he/she
readily plead guilty and confess)



The Chairperson must consider all the aggravating circumstances (those
circumstances that count against the employee, such as the seriousness of the offense
seen in the light of the employee’s length of service, his position in the company, to
what degree did any element of trust exist in this employment relationship, etc.) The
Chairperson must also consider all the extenuating circumstances (circumstances
such as self-defence, provocation, coercion —was he/she “egged on” by others? Lack of
intent, necessity etc.)

The Chairperson must allow the employee to plead in mitigation and must consider
whether a lesser penalty would suffice. Only after careful consideration of all this, can
the Chairperson arrive at a decision of dismissal and be perfectly satisfied in his/her
own mind that the dismissal is being effected for a fair reason. For all the above reasons,
| submit that any Chairperson who adjourns a disciplinary hearing for anything less
than 3 days has not done his job and has no right to act as Chairperson. A Chairperson
who returns a verdict and sanction after adjourning for 10 minutes or 1 hour quite
obviously has pre-judged the issue, has been instructed by superiors to dismiss the
hapless employee, and acts accordingly.

Such behaviour by a chairperson is an absolute disgrace, is totally unacceptable, and
the Chairperson should be the one to be dismissed. The following is a brief summary
of procedural and substantive fairness in cases of misconduct, incapacity and
operational requirements dismissals. This is not intended to be exhaustive or complete

The following procedural fairness checklist will apply to all disciplinary hearings,
whether for misconduct, incapacity or operational requirements dismissals.
Remember also that procedural fairness applies even if the sanction is only a written
warning.

Procedural Quickliest. (have we followed a fair procedure?)

e Original complaint received in writing.

e Complaint fully investigated and all aspects of investigation recorded in writing.

e Written statements taken down from complainant and all witnesses.

e Accused advised in writing of date, time and venue of disciplinary hearing.

e Accused to have reasonable time in which to prepare his/her defence and
appoint his representative.

e Accused advised in writing of the full nature and details of the charge/s against
him/her.

e Accused advised in writing of his/her rights.

e Complainant provides copies of all written statements to accused.

e Chairperson appointed from outside the organization.

e Disciplinary hearing is held.

e Accused given the opportunity to plead to the charges.

e Complainant puts their case first, leading evidence and calling witnesses to
testify.

e Accused is given opportunity to cross question witnesses.

e Accused leads evidence in his/her defence.

e Accused calls his/her witnesses to testify and complainant is given opportunity
to cross question accused’s witnesses.

e Chairperson adjourns hearing for at least 3 days to have minutes typed up or
transcribed.

e Accused isimmediately handed a copy of the minutes.



e Chairperson considers whether a fair procedure has been followed.

e Chairperson decides on guilt or innocence based on the evidence presented by
both sides and on the balance of probability — which story is more likely to be
true? That of the complainant or that of the accused? That is the basis on which
guilt or innocence is decided. In weighing up the balance of probability, the
previous disciplinary record of the accused, his/her personal circumstances,
his/her previous work record, mitigating circumstances etc are all EXCLUDED
from the picture — these aspects are considered only when deciding on a
suitable and fair sanction. The decision on guilt or innocence is decided only on
the basis of evidence presented and in terms of the balance of probability.

e Chairperson reconvenes the hearing.

e Chairperson advises accused of guilty verdict. If not guilty, this is confirmed in
writing to the accused and the matter is closed. If guilty, then:

e Chairperson asks accused if he/she has anything to add in mitigation of
sentence.

e Chairperson adjourns meeting again to consider any mitigating facts now
added.

e Chairperson considers and decides on a fair sanction.

e Chairperson reconvenes hearing and delivers the sanction.

e Chairperson advises the accused of his/her rights to appeal and to refer the
matter to the CCMA.

All communications to the accused, such as the verdict, the sanction, advice of his/her
rights etc, must be reduced to writing.

Substantive Fairness - Misconduct (is my reason good enough to justify dismissal?)

e Wasacompany rule, or policy, or behavioral standard broken?

e |If so, was the employee aware of the transgressed rule, standard or policy or
could the employee be reasonably expected to have been aware of it? (You
cannot discipline an employee for breaking a rule if he/she was never aware of
the rule in the first place.)

e Has thisrule been consistently applied by the employer?

e Isdismissal an appropriate sanction for this transgression?

e |In other cases of transgression of the same rule, what sanction was applied?

e Take the accused’s personal circumstances into consideration.

e Consider also the circumstances surrounding the breach of the rule.

e Consider the nature of the job.

¢ Would the sanction now to be imposed be consistent with previous similar
cases?

Substantive Fairness - Incapacity - Poor Work Performance.
Examples: incompetence - lack of skill or knowledge; insufficiently qualified or
experienced. Incompatibility — bad attitude; carelessness; doesn't “fit in.” inaccuracies —
incomplete work; poor social skills; failure to comply with or failure to reach reasonable
and attainable standards of quality and output.
Note: deliberate poor performance as a means of retaliation against the employer for
whatever reason is misconduct and not poor performance.

e Wasthere a material breach of specified work standards?

e If so, was the accused aware of the required standard or could he/she
reasonably be expected to have been aware of the standard?

e Wasthe breached standard a reasonable and attainable standard?



e Wasthe required standard legitimate and fair?

e Hasthe standard always been consistently applied?

e What is the degree of sub-standard performance? Minor? Major? Serious?
Unacceptable?

¢ What damage and what degree of damage (loss) has there been to the
employer?

e What opportunity has been given to the employee to improve?

e What are the prospects of acceptable improvement in the future?

e Consider training, demotion or transfer before dismissing.

Incapacity - Poor Work Performance - additional notes on Procedural fairness.
If the employee is a probationer, ensure that sufficient instruction and counselling is
given. If there is still no improvement then the probationer may be dismissed without
a formal hearing. If the employee is not a probationer, ensure that appropriate
instruction, guidance, training and counselling is given. This will include written
warnings.

Make sure that a proper investigation is carried out to establish the reason for the poor
work performance, and establish what steps the employer must take to enable the
employee to reach the required standard. Formal disciplinary processes must be
followed prior to dismissal.

Substantive Fairness - Incapacity - lll Health.

e Establish whether the employee'’s state of health allows him to perform the
tasks that he/she was employed to carry out.

e Establish the extent to which he/she is able to carry out those tasks.

e Establish the extent to which these tasks may be modified or adapted to enable
the employee to carry out the tasks and still achieve company standards of
quality and quantity.

e Determine the availability of any suitable alternative work.

If nothing can be done in any of the above areas, dismissal on grounds of incapacity —
ill health —would be justified.

Incapacity - lll Health - additional notes on Procedural fairness.

¢ With the employee's consent, conduct a full investigation into the nature of and
extent of the illness, injury or cause of incapacity.

e Establish the prognosis — this would entail discussions with the employee's
medical advisor.

e Investigate alternative to dismissal — perhaps extended unpaid leave?

e Consider the nature of the job.

e Can the job be done by a temp until the employee’s health improves?

¢ Rememberthe employee has the right to be heard and to be represented.

Operational Requirements - retrenchments.

All the steps of section 189 of the LRA must be followed. Quite obviously, the reason for
the retrenchments must be based on the restructuring or resizing of a business, the
closing of a business, cost reduction, economic reasons — to increase profit, reduce
operating expenses, and so on, or technological reasons such as new machinery having
replaced 3 employees and so on.



Re-designing of products, reduction of product range and redundancy will all be
reasons for retrenchment. The employer, however, must at all times be ready to
produce evidence to justify the reasons on which the dismissals are based.

The most important aspects of procedural fairness would be steps taken to avoid the
retrenchments, steps taken to minimize or change the timing of the retrenchments,
the establishing of valid reasons, giving prior and sufficient notice to affected
employees, proper consultation and genuine consensus-seeking consultations with
the affected employees and their representatives, discussion and agreement on
selection criteria, offers of re-employment and discussions with individuals.

If you are considering outsourcing your Employee Relations/Industrial Relations, we
have exactly what you are looking for.

Our Services are:

Chairing Disciplinary Hearings

Chairing Grievance meetings

Alternative Dispute Resolution

Conciliation and Mediation

Representing Companies at CCMA/Bargaining Councils
Training Line Function Managers, HR/IR officials

Any other ER/IR related matters

YVVVVYVYVVY

NB: Please note that this information does
not constitute legal advice.



